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Claims 1-21 are rejected under 35 U.S.C. 112, second 

paragrapli, as being indefinite for failing to particularly point out and 

distinctly claim the subject matter which applicant regards as the 

invention. 

It is unclear in claims 1 and 8 as to what process steps are 
performed because the claims are in the passive voice. An 
amendment to the claim clarifying this feature would overcome the 
rejection. There is not antecedent basis in claim 1 for the spray jet in 
claim 13 and 16. It is unclear as to what is meant by the 
micronisation process in claim 7. An amendment to the claim spelling 
out what is included in the process would overcome the rejection. 

Claims 17-21 provides for the use of a product, but, since the 
claim does not set forth any steps involved in the method/process, it 
is unclear what method/process applicant is intending to encompass. 
A claim is indefinite where it merely recites a use without any active, 
positive steps delimiting how this use is actually practiced. 

Claims 17-21 are rejected under 35 U.S.C. 101 because the 
claimed recitation of a use, without setting forth any steps involved in 
the process, results in an improper definition of a process, i.e., results 
in a claim which is not a proper process claim under 35 U.S.C. 1 01 . 
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See for example Ex parte Dunki, 153 USPQ 678 (Bd.App. 1967) and 
Clinical Products, Ltd. v. Brenner, 255 F. Supp. 131, 149 USPQ 475 
(D.D.C. 1966). 

The following is a quotation of 35 U.S.C. 103(a) which forms 
the basis for all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

Cialml and 3-16 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Brooker (EP 1,238,589). 

Brooker discloses cryogenic processing of emulsions that 
contain solid fat in the range of 1-99% (paragraph 0003). The 
emulsion is processed by contacting the emulsion with a cryogen, 
such as nitrogen or carbon dioxide. The emulsion is preferably in the 
form of a spray (paragraph 001 1-0012). The rapid cooling of the 
product is said to result in smaller fat crystals (paragraph 0018). The 
fat crystal size is stated to be typically no more than 0.5um 
(paragraph 0027). The mechanism for preparing the solidified 
particles is described in paragraphs 0033 and 0034). Here the 
emulsion is sprayed under pressurized air into a chamber and 
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exposed to a spray from a hollow cryogen spray ring to cause rapid 
cooling of the emulsion. The claims appear to differ from Brooker in 
the recitation that the formed emulsion has a microporous structure. 
Although the specific structure of the structuring agent is not 
mentioned one of ordinary skill in the art would expect the solid 
structure of the fat particles to be the same as that of the claims 
because the product is made by the same process as that set forth in 
the claims. It is appreciated that homogenization is not mentioned 
but the food products in Brooker are emulsions, such as creams and 
spreads. One of ordinary skill in the art would expect that these 
emulsions had been homogenized prior to the cooling process to 
increase the emulsions stability of the product. It is also appreciated 
that the cooling process is not described as a micronisation process 
but the process in Brooker appears to be similar if not the same 
process. The fact that Brooker does not name the process is not 
seen to constitute unobviousness. 

Claim 2 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Brooker as applied to claims 1 and 3-16 above, 
and further in view of Baur (2,615,160). 
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. The claims appear to differ from Brool<er in tine recitation of 
tlie structure of the particles in the margarine. Baur is relied upon to 
disclose polymorphism in conventional fats. At column 8, Baur 
teaches that rapid cooling fat results in the formation of the alpha 
form of the fat crystal. Baur also teaches that the alpha form may be 
reformed by re-melting and cooling of fat (column 8, lines 39-58). 
Although the form of the structuring agent is not mentioned, if would 
have been obvious to expect that the cooling of the fat in Brooker 
would result in the solidification of a structuring agent containing an 
alpha polymorph, as taught by Baur. It is appreciated that the 
percent of alpha polymorph is not mentioned but one of ordinary skill 
in the art would expect 50% alpha polymorph to be present at some 
time during the storage pehod of Brooker (see Table 2). 

Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to Carolyn A 
Paden whose telephone number is (571) 272-1403. The examiner 
can normally be reached on Monday to Friday from 7 am to 3:30 pm. 

If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Keith Hendricks can be 
reached by dialing 571-272-1401. The fax phone number for the 
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organization wliere tiiis application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be 
obtained from the Patent Application Information Retrieval (PAIR) 
system. Status information for published applications may be 
obtained from either Private PAIR or Public PAIR. Status information 
for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866- 
217-9197 (toll-free). 



/Carolyn Paden/ 
Primary Examiner 1794 
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